INTRODUCTION
Are the decision-making methods of sitting judges susceptible to changes in their environment? California residents removed three of the seven justices of its Supreme Court in 1986 in a popular vote because they would not affirm death penalties.' After the appointment of replacement justices, the court's approach to the death penalty changed dramatically.
2 But three justices who sat in the court before the election remained on the court afterwards. They provide an interesting opportunity to study judicial behavior when a significant change in the composi-unlikely to disregard incentives, the evidence also shows retaliation against judges by the executive power. 7 Sitting judges have bitterly disputed the statistics questioning the impartiality of judges. 8 Because this evidence comes predominantly from life-tenured judges, the question of how elected judges react to the threat of retaliation by a state electorate remains unanswered. The 1986 California elections offer the opportunity to observe the response of judges to a clear change. This article studies voting in two periods: before and after the elections. The background issue can be framed as one of consistency: Is each judge's voting pattern consistent between the two periods?
This article's review of judicial voting practices reveals three inconsistencies which relate to personal preferences, the law, and political party affiliation. Voting patterns are inconsistent with personal preferences because the patterns change.
9 They are inconsistent with the law because their change does not match the change of the law.' 0 They are inconsistent with political party affiliation because they change when the parties' positions do not." The votes are a small component of larger, more complex judicial strategies.
Because this article is a case study rather than a statistical analysis of a large sample, it allows a detailed look at the likely strategies underlying each justice's votes. The inconsistency with an explanation based on political affiliation shows that statistical validations of strategic voting, while possible, are unlikely. Therefore, statistical tests will tend to fail to find evidence of strategic voting.
[ Vol. 13:405 The circumstances of the 1986 elections are unusual. The 1986 California elections were a crucial development in the possibility of the United States curtailing the use of the death penalty. Not only were these elections an extraordinary event for death penalty jurisprudence, they were also a demonstration of an unusual institutional practice-the removal of sitting justices in direct, judicial elections. A study of an exercise of the electorate's power through the unusual institution of judicial elections would be remiss not to attempt to assist their evaluation as an institution in the context of modern democratic systems.
California Supreme Court decisions in the years since the 1986 election allow the examination of the tenures of the justices appointed in the shadow of the 1986 elections, which were unusually short.' 2 This is a potentially crucial secondary effect of the conflict over the death penalty and the method by which it was resolved.
Part I describes briefly the events in California leading up to the 1986 judicial elections and the sample for this case study. Part II applies statistical tests. Part III compares judicial tenures before and after the death-penalty conflict.
I. THE BACKDROP FOR THE CALIFORNIA JUDICIAL ELECTIONS OF 1986
Justices of the California Supreme Court are subject to unopposed retention elections.' 3 Retention elections are the product of a conservative movement at the first part of the twentieth century that feared populism.1 4 These elections were designed to remove the base side of politics from the process of electing the judiciary. Ironically, conservative forces had to overcome the pro-incumbent bias of retention elections in 1986 to remove, for the first and only time in California history, 15 three justices who were considered "soft" on crime. The Supreme Court was accused of countering the electorate's desire for the imposition of the death penalty that had been expressed in repeatedly successful referenda.' 6 The electoral cycle of California Justices is unusual. Nominally, the term of California justices is 12 years, but beginning the 12-year cycle may require up to two elections. Immediately after the justice's appointment by the Governor, the justice must stand for election at the next general election. Upon winning that election, the justice steps into the predecessor's 12-year cycle, so that if the predecessor would have been 12 See infra text accompanying notes 100-101.
13 CAL. CONST. art. VI, § 16.
14 GRODIN, supra note 1, at 164-66 (discussing how California adopted the retention election system in 1934).
15 Id. at 166 (noting that no justice has been removed since then either). 16 See infra text accompanying notes 21 and 22.
up for reelection in less than 12 years, the newly appointed, and elected, justice must stand for re-election at that time as well.' 7 While the maximum of two elections may be necessary before a justice is into the twelve-year cycle, if the justice's appointment occurs immediately before the predecessor would have been up for reelection, that single vote will approve the appointment and start the twelve year cycle. Thereafter, the previous justice's 12-year cycle continues. Accordingly, not all judges are up for re-election at every general election, neither is the number of justices that will be up for election fixed, but rather it depends on recent appointments.
Death penalty law has attracted voluminous commentary. Briefly, in 1972 the California Supreme Court held that the death penalty violated the California Constitution's "cruel and unusual punishment" clause in People v. Anderson,' 8 which was overruled by initiative in the next election. 1 9 That same year, the United States Supreme Court held unconstitutional all existing death penalty statutes. 20 A narrow and fractured majority objected to the unguided discretion of juries in imposing the death penalty. Furman inflamed the public opinion. The approval of capital punishment, which in polls was at 50% in the summer of 1972, jumped to 57%, and within a year nineteen states had passed new death penalty statutes, soon to be followed by sixteen more states. 21 The reaction of the California polity included two statutory schemes and two popular votes-Proposition 17 in the 1972 elections restoring the constitutionality of the death penalty and the "Briggs" initiative in 1978 which produced a stricter capital punishment regime than the legislative proposition. 22 The United States Supreme Court approved the death penalty statutes that sought to guide juror discretion in Gregg v. Georgia, 23 17 CAL. Const. art. VI, § 16(a) (" [T] erms are 12 years beginning the Monday after January 1 following their election, except that a judge elected to an unexpired term serves the remainder of the term.").
18 493 P.2d 880 (Cal. 1972).
19 Proposition 17, amending Article I, § 27, reads:
The death penalty provided for under [existing death-penalty] statutes shall not be deemed to be, or to constitute, the infliction of cruel or unusual punishments within the meaning of Article 1, Section 6 nor shall such punishment for such offenses be deemed to contravene any other provision of this constitution. Proposed Amendments to Constitution, Propositions and Proposed Laws, General Election, Nov. 7, 1972, Part II -app. at The principal target of the popular movement favoring death penalties was Chief Justice Rose E. Bird. In the 1978 elections she was confirmed with a bare majority, under 52%, the narrowest majority on record at that time. 2 5 These same elections produced the "Briggs" death penalty initiative. 26 In 1986 the electorate removed Justice Bird along with Justices Joseph R. Grodin and Cruz Reynoso, apparently because of their leniency on crime.
California death penalty appeals have an attractive feature for their quantitative study. Settlements and non-prosecutions terminate ordinary disputes without a court opinion. The study of court opinions about such disputes is hampered by "selection bias," the phenomenon that the observed opinions are missing the disputes that were settled or dropped. 24 512 U.S. 967 (1994) . 25 GRODIN, supra note 1, at 168. 26 The "Briggs death penalty initiative" took effect the day after the elections of November 7, 1978 . See, e.g., People v. Murtishaw, 48 Cal. 3d 1001 , 1025 . It amended Cal. Penal Code § 190.2 to define the special circumstances of murder that cause it to be punishable by life imprisonment without parole or by death. Section 190.2 read as follows until 1989:
(a) The penalty for a defendant found guilty of murder in the first degree shall be death or confinement in state prison for a term of life without the possibility of parole in any case in which one or more the following special circumstances has been charged and specially found . . . to be true:
(1) The murder was intentional and carried out for financial gain.
(2) The defendant was previously convicted of murder in the first or second degree....
(3) The defendant has, in this proceeding, has been convicted of more than one offense of murder in the first or second degree....
The murder was especially heinous, atrocious, or cruel, manifesting exceptional depravity....
(15) The defendant intentionally killed the victim while lying in wait.
(16) The victim was intentionally killed because of his or her race, color, religion, nationality, or country of origin.
(17) The murder was committed while the defendant was engaged in, or was an accomplice in, the commission of, attempted commission of, immediate flight after committing, or attempting to commit, the following felonies: (i) Robbery ... ; Selection bias confounds the quantitative analysis of court opinions.
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California death penalty appeals are free from selection bias because the California Supreme Court automatically reviews every imposition of the death penalty. Indeed, this sample of opinions includes reviews of trials of defendants who seek the death penalty. 2 8 An issue that must precede this analysis regards the confidence in a statistical study of justices' votes regarding the propriety of imposing the death penalty. One might be concerned that features of the crime may influence courts and therefore the observed changes of judges' votes may have other causes, such as a changed crime rate. California appellate courts, as do most American appellate courts, review the application of the legal, rather than factual, conclusions of the trial court. 29 Whereas 27 The accumulating research on selection bias in judicial opinions has the "Priest/Klein hypothesis" as its milestone. Professors Priest and Klein hypothesized that the effect of settlements would be symmetrical, so that the observed "win rate" would tend to be 50%. Subsequent research has found deviations from the predicted 50% win rate. 233 (1996) (attempting to reconcile the observed deviations from the 50% win rate with the Priest-Klein hypothesis).
28 People v. Massie, 40 Cal. 3d 620 (1985) (ruling that the acceptance of a guilty plea in capital case is improper, even with consent of counsel); see also People v. Chadd, 28 Cal. 3d 739 (1981) [Vol. 13:405 the nature of the crimes committed by defendants or public sentiment may arguably influence the findings of a trial court, those findings of fact are reviewed by an appellate court, minimizing the potential for extraneous influences. Events such as crime waves or a crack epidemic might influence triers of fact, for example. The result may be that the burden of proof for conviction on given evidence appears easier to meet. Appellate review of the convictions, however, would not review such conclusions. 30 Thus, it is reasonable to start from the hypothesis that the rate of affirming death penalties does not depend on socioeconomic circumstances.
The sample consists of the opinions of the California Supreme Court that review the imposition of the death penalty in 1984, 1985, 1989, and 1990 . These years are sufficiently far removed from the election so as not to be disrupted by transitional effects. They were collected from LEXIS by searching in the database of California opinions for opinions of the Supreme Court during those years that mention "death penalty." '3 1 Their thrust is captured in the following figure. The pre-election sample from 1984 and 1985 reveals a court that is reluctant to impose the death penalty. Leach, 41 Cal. 3d 92 (1985); People v. Walker, 41 Cal. 3d 116 (1985) ; People v. Balderas, 41 Cal. 3d 144 (1985) ; People v. Hamilton, 41 Cal. 3d 211 (1985) ; People v. Davenport, 41 Cal. 3d 247 (1985); People v. Silbertson, 41 Cal. 3d 296 (1985); People v. Lucky, 41 Cal. 3d 315 (1985) ; People v. Deere, 41 Cal. 3d 353 (1985) ; People v. Hamilton, 41 Cal. 3d 408 (1985) ; People v. Massie, 40 Cal. 3d 620 (1985) ; People v. Fuentes, 40 Cal. 3d 629 (1985); People v. Brown, 40 Cal. 3d 512 (1985) ; People v. Guerra, 40 Cal. 3d 377 (1985) ; People v. Montiel, 39 Cal. 3d 910 (1985); People v. Frierson, 39 Cal. 3d 803 (1985); and People v. Chavez, 39 Cal. 3d 823 (1985) . Excluded from the 1985 sample are Pollack v. DMV, 38 Cal. 3d 367 (1985) ; People v. Coleman, 38 Cal. 3d 69 (1985) ; People v. Fritz, 40 Cal. 3d 227 (1985) ; Green v. Superior Ct., 40 Cal. 3d 126 (1985) ; People v. Weidert, 39 Cal. 3d 836 (1985); and People v. Trevino, 39 Cal. 3d 667 (1985) . 35 The opinions after the elections present a very different image. The 52 opinions of the post-election sample consist of 26 death penalty cases from 198937 and 26 from 1990.38 Of the 52 cases in 1989-90 the death penalty is affirmed in 41, or 79%. To the extent that the electorate intended to produce a court that would uphold the death penalty often, it succeeded. The electorate managed to increase death penalty affirmances from 0 to 79%.
The post-election sample also has more death penalty opinions. Did the elections also lead to this result? A superficial statistical analysis 36 The only votes by Kaus affirming the death penalty in the sample are in People v. Harris, 36 Cal. 3d 36 (1984); and People v. Frank, 38 Cal. 3d 711 (1985) . Kaus was in the minority in these cases, and Lucas had not yet joined the court.
37 The same search as in note 31 above, with the necessary date adjustment, was used. The search finds 27 cases from 1989, of which one drops out because it does not involve review of the imposition of the death penalty. 344 (1990). answers this question in the affirmative. Closer investigation reveals a richer picture.
Each year, the court issues a number of death penalty opinions. If after the elections the court tends to issue more opinions, the statistical support for change would be a rejection of the hypothesis that the court tends to issue the same number of opinions. The corresponding statistical test is the t-test and using it to compare 1980-86 to 1987-2003 produces significant results. The t-test indicates that, if the court's tendency had not changed, the observed difference would occur by chance with a probability of 1.3%. In terms of "statistical confidence" this means a 98.7% confidence that the post-election court's tendency increased to issue more opinions.
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As we will see again, the statistical conclusion turns out to be facile. A picture is worth a thousand words, and a graph is worth more than one statistical test. The statistical test ignores the richness that may be immediately apparent in a graph of the data. 39 From 1980 to 1986 the court issued, on average, 14 death penalty opinions per year, with a standard deviation of 7.42 and a count of 7 years. From 1987 to 2003, the court averaged 23.6 death penalty opinions per year, with a standard deviation of 12.3 and a count of 12 years. Books on introductory statistics discuss the "t-test." See, e.g., DAVID FREEDMAN ET AL., STATIsTIcs 490-95 (3rd ed. 1998) .
40 The searches were the same as described in note 31, above, with some opinions excluded for each year's search because they did not review the death penalty. The data underlying the [Vol. 13:405 Would one conclude from this graph that the post-election court issued death penalty opinions at a faster rate? An affirmative answer to that question would require a graph of two constant states. The pre-election court would tend to produce opinions close to one number; the postelection court would tend to produce them close to a greater number. Rather than two constant states, the graph suggests an increasing trend before elections and a steady state after 1992. The years from 1987 to 1992 are different; they can fit into several theories.
The appearance of an increasing trend before the elections is not surprising. After the death penalty was reinstated in 1978, 4 1 not all cases reached the California Supreme Court with the same speed. Even if the same number of capital sentences were imposed every year, only the exceptionally fast ones would reach the Supreme Court within one year. The number of opinions during an initial, transitional period would be increasing. This does not explain, however, the number of opinions from 1987 to 1992. If the post-election court reviewed more capital sentences, one would expect a permanent increase, but the apparent constancy of the number of opinions after 1992 contradicts that hypothesis. The puzzles remain.
A closer look at the opinions, beyond the raw statistical data, reveals the answer. Justice Lucas reported that 170 death penalty appeals were pending before the California Supreme Court in late 1985. 42 The post-election court seemed to consider the cure of this particular backlog more approachable than the pre-election court did. Dealing with a backlog suggests increased production of opinions for a few years. After the backlog was cleared, the California Supreme Court returned to a normal number of opinions. After all, the supreme court can review only the number of death penalties imposed by the trial courts.
Allen E. Broussard, Stanley Mosk and Malcolm M. Lucas are the justices who were on the California Supreme Court both before and after the 1986 election. The first issue is whether their voting records in 1989-90 were consistent with their voting records in 1984-85. The next section examines the three justices in turn.
II. CONSISTENCY BETWEEN 1984 AND 1989
After the 1986 election, the court followed a vastly different voting pattern. This is not at all surprising. What changes should be expected from the Justices who did remain on the court? Since they were the same individuals, one could expect them to exhibit some consistency. Should a justice who was always satisfied with the procedure followed in death penalty trials in 1984-85, find errors in 1989? Could a justice who never found the trial procedure adequate in 1984-85, be expected to approve the procedure of over a fifth of the cases in 1989? Yet, both phenomena appear.
Each one of the voting records of the three justices justifies a closer look by revealing texture that a simple count hides. The exposition will start with the only judge that changed his votes in the same direction as the court, Justice Broussard. We will proceed to the judge who appeared most responsive to the electorate's incentives, Justice Mosk, and will finally examine the attitudes of Justice Lucas, who was the Chief Justice of the California Supreme Court in 1989.
A. JUSTICE BROUSSARD Justice Broussard voted with the court during the 1984-85 session. During that period, the California Supreme Court never affirmed a death penalty and neither did Broussard. When circumstances changed, Broussard also changed his standard, though not enough to match the new court. In 1989-90, the court affirmed 79% of the death penalty convictions it reviewed, while Justice Broussard voted to affirm only about 40% of the capital sentences.
A different way to quantify Justice Broussard's attitudes in death penalty reviews is to ask how often he agreed with the court. In 1984-85, he agreed with the court in all of the cases. By contrast, in 1989-90, Justice Broussard disagreed in twenty cases, or 38% of the time. Not surprisingly, Justice Broussard never voted to affirm a death penalty sentence in the eleven cases where the court reversed the sentence. Nevertheless, Broussard did vote with the post-election Court to affirm twentyone death sentences, which is puzzling. His re-election was not approaching (he would have been up for re-election in 1994 but retired prior to that). He never wrote a separate concurring opinion to affirm a death sentence. In four cases, Justice Broussard joined a concurring opinion to affirm of Justice Mosk, in which a more lenient stance than that of the court was articulated. 43 Cleary, Justice Broussard did not agree with the post-election Court's attitudes. Still, his dissents were very civil and nonconfrontational. In one example, the majority found that not instructing the jury on a lesser but likelier offense of theft, rather than burglary, did not harm the defendant. Justice Broussard's dissent argued that theft was the more likely offense and that its absence led the jury to convict the defendent of [Vol. 13:405 the more serious charge of burglary, which unlike theft, was an offense that could lead to the death penalty."4 Justice Broussard's sharpest prose was limited to pointing out a contradiction in the majority's argument that the jury's finding of burglary cured the error:
It is simply not logical to use the products of the error to dispel the prejudice arising from the error, as the majority does.
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The identification of contradictions in criminal procedure does not lend itself to gripping rhetoric. Examples of Justice Broussard's aggressive stances tend to be complex. Their strength lies in logic, rather than brevity:
The majority, however, declare that even though the state is withholding potentially exculpatory evidence, the limited scope and pleading requirements of habeas corpus prevent defendant from ... discovering the concealed evidence .... [I]t seems appropriate to quote a court with a different perspective on the scope of habeas corpus: "The writ of habeas corpus is the fundamental instrument for safeguarding individual freedom against arbitrary and lawless state action .... ,,46
Whereas someone without Justice Broussard's demeanor would have used the last quote from the United States Supreme Court to drive home his point, Justice Broussard let understatement carry his message. The reader initially senses a pointless comparison, that a different court holds the differing view that habeas corpus protects defendants against lawless states. Closer inspection reveals that the different court happens to be the United States Supreme Court. The reader does not hear from Justice Broussard that California's enforcement authorities have crossed the boundary of lawlessness and that its Supreme Court denies defendants protections that they would receive in federal courts.
Justice Broussard's refusal to take a confrontational stance either in his votes or his text is remarkable. Such civility certainly corresponds to the ideal of the dispassionate judge. A focus on incentives, however, would require an inquiry into whether accommodating the majority produces a benefit. Going along with the majority creates good will that Broussard could use in other instances, or, by agreeing with the majority, he could influence the writing of the majority opinion so that it might take a more lenient tone than if he had stayed in the minority. Indeed, he 44 People v. Turner, 50 Cal. 3d 668, 721-26 (1990 The scholarly analysis of judicial voting focuses on the role of political parties in judicial voting patterns. 49 As Justice Broussard's voting record clearly places him on the left end of the ideological spectrum, the issue is to examine how the position of the left-leaning Democratic party on the death penalty changed from 1985 to 1989. The change is undeniable, exemplified in the passage of the Federal Death Penalty Act of 199450 under Democratic leadership.
5 ' Assuming that the Democratic party ceased to oppose the death penalty, a hypothesis can be formed about why Justice Broussard could be expected to change his voting. If by joining the majority Justice Broussard could obtain a benefit, either in the form of good-will or in the form of authoring a less severe opinion, then the testable hypothesis becomes whether Justice Broussard votes with the court. However, Justice Broussard often dissented, and his votes differed significantly from those of either the court or the other justices. 52 He did not follow the court, despite the fact that he did so more than if he had maintained his pre-election stance of never affirming a death penalty. 47 People v. Ramirez, 50 Cal. 3d 1158 . 48 Applying the test to compare Justice Broussard's votes either before or after the election produces a probability of 0.5%. The X 2 -test is explained in DAVID FREEDMAN ET AL.,
STATfSTIcs 537-40 (3rd ed. 1998) (using as an example the probability that men may have a greater tendency to be left-handed). A third hypothesis that might explain Broussard's votes is that they track changes in the law. The relevant law for our sample is the criminal procedure of capital trials in California. One important change was the reversal by the Lucas court of a rule formed by the Bird court. The Bird court held that a jury must find intent to kill in the offense which constitutes the "special circumstance" that produces eligibility for the death penalty.
5 3 In other words, if the special circumstance offense is arson, in the commission of which the defendant murdered the victim, the jury must find that the arson was intended for the purpose of murder. The Lucas court reversed that interpretation and affirmed capital sentences of defendants who did not intend to kill with the special circumstance offense. 54 Although Justice Broussard's voting record might seem to indicate that it tracked changes in the law, when a slightly different fact pattern arises, he dissents and points out paradoxes:
[I]t is irrational to hold this defendant is subject to the death penalty because he initially intended to set a fire to drive the victim from the house and then shoot him, when a defendant who from the beginning intended to burn the victim to death in the conflagration would not be subject to the death penalty, and neither would a defendant who planned to shoot the victim first and then burn down the house to conceal the murder. The death penalty should not turn on such a narrow, technical and insignificant distinction as that invoked as a basis for the majority opinion.
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Justice Broussard refuses to acquiesce in an affirming opinion he deems irrational. Despite that the number of his votes affirming the death penalty indicate a change parallel to the change in law, a closer look resists that explanation.
In sum, Justice Broussard changes his voting, refuting self-consistency. His change is too small, however, for a pure explanation on the basis of party affiliation and, although the change is consistent with an intervening change in the law, it is also in tension with that explanation. Justice Broussard seems to reluctantly take an accommodating stance in the Lucas court, which is not easily explained. This question is particularly interesting if we contrast Justice Lucas' accommodating period before the elections. Given the attitudes of the electorate, Justice Lucas' 53 See People v. Whitt, 36 Cal. 3d 724 (1984); Carlos v. Superior Court, 35 Cal. 3d 131 (1983) .
54 See People v. Anderson, 43 Cal. 3d 1104 , 1138 -39 (1987 . 55 People v. Clark, 50 Cal. 3d 583, 643-44 (1990) (in the omitted footnote, Justice Broussard adds "it is absurd for a defendant who kills unintentionally to be subject to the death penalty when a defendant who intended to kill is ineligible f punishment").
abandonment of his conciliatory stance for confrontation proved effective. The political reality was that Broussard could not expect such a reward for confrontation. He was choosing a middle line between his individual sense of justice and collegial accommodation that frustrates statistical analysis.
B. JUSTICE MOSK
Contrary to Justice Broussard, who changed his voting in the direction of the court, Justice Mosk made no such concessions. In the 1984-1985 court, he was the second most affirming judge of the death penalty, after Justice Lucas. Justice Mosk cast affirming votes in 48% of death penalty cases.
On the 1989-90 court, Justice Mosk's votes to affirm death penalties became increasingly scarce, since he affirmed only 40% of cases involving the death penalty in that period. Contrary to their differences in 1984-1985 when Justice Mosk was affirming more often than the neveraffirming Justice Broussard, in 1989, Justice Mosk affirmed death penalty cases at the same rate as Broussard. The reduction of Mosk's affirmance record is not statistically significant. Yet, in both periods, Justice Mosk's record also differs significantly from that of the Court.
The contrarian strategy of Justice Mosk is not easy to justify. Frequent disagreements are bound to erode a judge's good will among colleagues and surrender power to influence the majority's opinions. A closer look reveals that Justice Mosk's disagreements produces opportunities to write dissenting opinions.
In 1989-90, Justice Mosk agreed with Justice Broussard 48 times out of 52 cases. In 29 cases, they agreed to reverse the lower court's imposition of the death penalty. In 18 of these reversals they disagreed with the majority of the court. Only in two cases did Justice Mosk vote to reverse without the agreement of Justice Broussard. 56 Justice Mosk wrote eight of their joint dissents, 57 while Justice Broussard wrote two.
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Eight more times they both dissented and wrote separately. 59 Thus, Justice Mosk wrote 16 opinions in the 18 death penalty cases in which he [Vol. 13:405 dissented. When they both agreed with the court, Justice Mosk wrote six concurring opinions that Broussard joined, 60 while Mosk only joined in one concurring opinion authored by Broussard. 6 1 Mosk disagreed with Broussard twice to write a dissent, 62 one while Broussard wrote for the court, 63 and he wrote six concurring opinions without Broussard, five of which affirmed the death penalty. 64 Broussard wrote a dissent in one of those cases. 6 5 Clearly, Justice Mosk wrote a disproportionate share of the dissenting and concurring opinions in 1989-90.
The picture in 1984-1985 is somewhat different, but again Justice Mosk produced a disproportionate number of dissenting and concurring opinions. Although Justice Lucas agreed with Justice Mosk in 9 dissents 6 6 (all affirming the death penalty), of the 15 times they agreed, they often disagreed in their rationale. Lucas and Mosk dissented separately in six cases, 67 with Lucas joining Mosk in one, 68 both joining Grodin in one, 69 and with Mosk joining Lucas in one. 70 Mosk dissented alone in five cases, 7 1 in one additional dissent he was joined by Grodin, 72 and in one he joined Grodin. 73 All told, Mosk wrote 13 dissenting opinions out of the 16 cases in which he dissented. Mosk also wrote one concurring opinion 74 and joined in a concurring opinion of Chief Justice Bird. 75 Even without having someone join in his dissents as consistently as Broussard did in 1989-90, Justice Mosk already had written many opinions in [1984] [1985] . Whereas Broussard's appeasement may have sought his colleagues' good will, it seems Mosk's writing seeks the esteem of the legal profession generally. A recent study of judicial incentives labels judges who seek citations "superstars" and surmises they are few:
[Tihe market for opinions (or, more accurately, the market for citations) will be dominated by a few superstars. . . . [I]if a few judges write opinions that are better... in enough different areas, only the opinions of these judges will be cited. In addition, there is a skew at the outset. There are a handful of judges who far exceed the others .... 76 The paucity of superstars, argue Professors Bainbridge and Gulati, induces other judges to use shortcuts to reduce their authorship load. They distinguish their position from this author's argument that common law judges have a stronger incentive to pursue prestige than civil law judges. 77 Justice Mosk, however, stands as a vivid counter-example to this hypothesis. Mosk was appointed to the Court in September 1964.78 By 1989 he had spent 25 years on the bench. His attaining membership in the "superstar" group was virtually impossible. A search of the pre-1989 collection of articles on the LEXIS database produces 85 articles referring to Mosk. 79 This is a far cry from the true superstar of the California Supreme Court, Justice Traynor, who is cited by 211 pre-1989 articles, or Rose Bird, a search of whose name returns 98 citations. Justice Tobriner, retired since 1981, attracted 53, and Justice Richardson, retired since 1983, attracted 45 citations. 80 Broussard attracted 12 cita-76 Bainbridge & Gulati, supra note 6. at 108-09. 77 Cf id. at 108 n.81 ("In contrast to us, Nicholas Georgakopoulos argues that judges in the U.S. system are likely to pursue prestige through the process of opinion writing and specifically through the acquisition of citations."); Nicholas L. Georgakopoulos, Independence in the Career and Recognition Judiciary, 7 CHICAGO ROUNDTABLE 205, 212-13 (2000) (comparing the incentives of judges in career-oriented systems and recognition based systems like the federal judiciary; noting that judges may "either ... shirk their judicial work or ... use their judicial work to enhance their welfare" but also surmising that "judges in recognition systems may be sufficiently induced not to shirk.").
78 Supreme Court of California, Internal Operating Practices and Procedures of the California Supreme Court 56, available at http://www.courtinfo.ca.gov/courts/supreme/documents/ supreme2003-2.pdf (July 17, 2002) .
79 Produced by the command search "2ndary; allrev; ("stanley mosk" or "mosk, stanley") and date (bef 1989) ." Some searches produced a handful of articles that did not apply to the appropriate judge; those have been dropped from the counts.
80 See Supreme Court of California, supra note 80, at 56 available at http:// www.courtinfo.ca.gov/courts/supreme/documents/supreme2003-2.pdf. Mathew Oscar Tobri- [Vol. 13:405 tions, and Lucas attracted 20. Mosk is third on this list despite lengthy service. In 1989, he must have known that more opinions would not produce a citation count that would overtake Traynor's. Despite the impossibility of achieving the status of "superstar," Mosk wrote tirelessly.
A more sinister explanation of Justice Mosk's high affirmance rate before his 1986 re-election might be that he sought to appease the electorate's preference for the affirmation of cases where the death penalty was imposed. The comparison does not reach statistical significance. It is interesting to note, however, that the change in the law after the election works against the statistical test. Since the law became more forgiving of trial error, the 40% affirming rate of Mosk on the Lucas court may be partly explained by the change in the law. Furthermore, Mosk's affirming rate from 1981-82 can be used as one more benchmark. In that period he voted to affirm twice 8 ' and to reverse seven times, 8 2 for an affirmance rate of 22%. This lends some credence to the notion that his pre-election affirmance rate was high but the setting defies statistical validation.
In sum, Justice Mosk was extraordinarily motivated in writing opinions, despite that he could not reach the status of a superstar judge. He might also have been responding to the preferences of the electorate prior to his re-election.
C.
JUSTICE LUCAS
Immediately following his 1984 appointment to the court, Justice Lucas' first votes were in agreement with the Court. Soon thereafter, however Justice Lucas turned into a consistent dissenter. In 1989-90, as the Chief Justice, he still affirmed more death penalty convictions than the entire Court, but affirmed less frequently than in 1989-90.
In 1984, Justice Lucas participated in four death penalty cases and he affirmed only once.
8 3 In 1985 he stated that he disagreed with the precedent from 1983 and 1984 which forced the reversal of all cases where: (1) the intentional murder took place during a crime that is a special circumstance according to § 190.2 of the California Penal Code, but where the jury was not instructed that the "special circumstance" crime had to be undertaken with the intent to murder; 84 and (2) 81 People v. Robertson, 33 Cal. 3d 21 (1982); People v. Easley, 33 Cal. 3d 65 (1982) .
82 People v. Ramos, 30 Cal. 3d 553 (1982); People v. Haskett, 30 Cal. 3d 841 (1982) ; People v. Hogan, 31 Cal. 3d 815 (1982) ; People v. Stankewitz, 32 Cal. 3d 80 (1982) ; People v. Gzikowski, 32 Cal. 3d 580 (1982); People v. Chadd, 28 Cal. 3d 739 (1982); People v. Harris, 28 Cal. 3d 935 (1982); People v. Murtishaw, 29 Cal. 3d 733 (1982) . 83 People v. Whitt, 36 Cal. 3d 724 (1984) . 84 See id.
In 1989-90, Justice Lucas, rather than casting minority votes to affirm, was Chief Justice of a court that affirmed 79% of the death penalty sentences it reviewed. The court over which Lucas presided had eroded the principles that he opposed on the Bird court. The Carlos and Garcia holdings were reversed. 92 The mention of the governor's power to commute life sentences no longer led to per se reversal. 93 Despite the high proportion of decisions affirming the death penalty in 1989-90, Chief Justice Lucas voted to affirm three more death penalties than the rest of the court. 94 He wrote a dissent from one reversal 95 and joined dissents in the other two. 96 In one affirming opinion, he wrote a concurring opinion in order to avoid review by the United States Supreme Court.
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In sum, the voting patterns of Justice Lucas show that in 1984-85 he attempted to follow the court, then abandoned that stance to confront the court, and finally, in 1989, led the court in affirming death sentences. Justice Lucas' votes, however, like those of Broussard and Mosk, do not yield to statistical analysis. Strategic action is revealed by exploring the totality of the circumstances, not only voting but also items such as the text of each judge's opinions, and the frequency of his dissents. This is an important message for any quantitative study of judges. The exercise of the judicial function leads naturally and inescapably to strategic action that may not be visible in the voting record.
III. JUDICIAL TENURES
The consequences of the 1986 election must be studied more closely because they are important in evaluating judicial elections. A complete evaluation of such a complex institution is impossible here. The 1986 elections are particularly conducive to the study of one aspect of this institution, the tension between judicial independence and accountability.
The events of the 1986 California judicial elections can also be rephrased in terms of independence and accountability. The Court's refusal to impose the death penalty was an exercise of its independence. Accountability was achieved through the removal of three justices.
The California Constitution gives to the electorate the power to hold justices accountable by removing them. This constitutional power does not exist in jurisdictions where the judiciary has life tenure. Jurisdictions that elect judges in contested elections also confer to their electorate this constitutional power of holding judges accountable, albeit to different degrees.
It is unnecessary to ascertain the degree to which other systems of judicial elections confer such a power. It is important to realize that accountability through elections can be analyzed as a continuum. At one extreme would be systems with contested and very frequent elections; at the opposite extreme would be an irrevocable life tenure system. California's confirmation elections with long terms are a point in that range.
The level of accountability is part of the background institutional structure in which a judge's career unfolds. Compare a judgeship that entails frequent electoral battles to a judgeship with life tenure. Most jurists would consider that the two careers have significant differences, at least in that the latter does not involve any campaigning. Retention elections reduce campaigning compared to contested elections. This creates some similarity to life tenure for judges elected under retention elections. The risk to the career of judges who have life tenure is less than under retention elections. Contested elections produce greater risk.
A complete exploration of the effect of career risk on the judiciary is beyond the scope of this article. Further research may validate a hypothesis that career risk makes the judiciary less appealing to top legal talent. By contrast, perhaps career risk may act as an incentive, and induce elected judges to be more productive and shirk less.
Judges who were appointed to the California Supreme Court before the 1986 elections joined a Court that had never suffered removal of any justice by election. 98 The removals of justices by election in 1986 may have changed the perceived career risk of the justices and may have changed the selection criteria for appointing judges to the Court. Such a change, whether temporary or permanent, may have the consequence of altering career lengths. If a strong effect is found, further research must focus on the causal link between the elections and career lengths.
The Court has published the dates of appointment and retirement of all justices since its inception, allowing for the rigorous study of career lengths. 99 It is not surprising to observe that the justices that were removed in 1986 had unusually short tenures. Strikingly, the justices who replaced them and Justice Lucas also had unusually short tenures. 98 See GRODIN, supra note 14 and accompanying text.
99 The Supreme Court of California, available at http://www.courtinfo.ca.gov/courts/supreme (reporting the dates of appointment and retirement by month, the day was obtained when available from the archives of the Secretary of State of California). [Vol. 13:405 California has appointed 111 justices. The sample consists of their career lengths. Ignoring those of the three-member court that existed until 1863 and those who were removed in 1986 leaves 93 careers.1 0 0 Of those, seven correspond to the current court members. The average career duration of the 80 judges appointed before Lucas is 15.6 years with a standard deviation of 11.2. The average career duration of the 13 justices appointed since Justice Lucas is 7.4 years with a standard deviation of 4. Despite the small sample, the t-test' 01 indicates strong statistical confidence in the conclusion that since Lucas careers are shorter. 1 0 2 The difference can also be illustrated by asking how long the current justices should stay on the court for the average tenure since Lucas to reach the pre-election average. All seven Justices must remain on the court until mid March 2016. By that time they will all have served more than 17 years and be in unusually advanced age.
Again, a figure reveals more texture than a statistical test. A figure can show how the length of careers changes over time. It may reveal patterns that are not discernible in raw numbers. 100 The three-member court that existed from 1849 until 1862 had even longer tenures. The justices who were removed in 1986 must be excluded in a comparison of career lengths because the shortness of their careers was extraordinary. The statistical significance of the comparisons below would be even greater if the three-member court was included in the preelection group and the removed justices in the other group. The pre-election sample aggregates the three periods served by Justice Jackson Temple into a single period. 101 See supra note 39. 102 This comparison includes the justices who are still serving on the court and assumes they serve through 2003. Even if they are excluded, confidence can still be had in the statistical evidence. In both cases, the confidence reaches above the 99.9% level. Figure 3 is a graphical representation of the evolution of tenures. The Justices' tenures are measured along the horizontal axis in years, and the year of their appointment is on the vertical axis. Each point captures the year of appointment and the duration of the career of one justice. For example, consider the point that corresponds to Justice Stanley Mosk. Going from it down to the duration axis shows that he served about 37 years. Tracing the same point to the year's axis indicates he was appointed in about 1964.
The figure also indicates by name four of the longest-serving justices and traces a line of the running average of career durations. The calculation of the running average takes into account nineteen careers, nine before and after each justice. Careers that are more distant receive diminishing weight. Thus, the running average shows the tendencies of career durations over time. The longer tenures before the appointment of Lucas in 1984 are apparent. The figure also reveals, however, that similarly short careers existed before. The justices appointed from 1910 to 1930 seem to also have had short careers.
Statistical analysis cannot indicate the cause of the shortening of tenures after the appointment of Justice Lucas and from 1910 to 1930. In both periods, however, a major political change may be at the source of the short careers. Whereas this Article focused on the death penalty battle on which the 1986 elections turned, the emergence of the welfare state and the New Deal may be related to the short careers from 1910 to 1930. More research in this area is necessary. It is plausible that Justice Lucas and those appointed after him were agents of change rather than long-term judges with a tendency not to remain long on the court. A successful change may also reduce the appeal of the court for the Justices who predate the change. A case study of the court in the first half of the twentieth century would answer some of these questions.
CONCLUSION: IMPOSSIBLE EVALUATIONS?
This Article studied the death penalty votes and opinions of the three justices that spanned the 1986 elections. Their conduct defies easy explanation. It remains the conduct of three individuals, whose true motivations cannot be fully known.
The examination of these three judges reveals three very different, yet very rich, judicial and political strategies. Justice Broussard demonstrated how a dissenter can work with a majority of the court without confrontation and perhaps with the hope of some influence. Justice Mosk is an example of a judge dedicated to the craft of writing opinions, despite that he cannot attain star status. Justice Lucas' record shows how a confrontational dissenter may turn into the leader of a new court, if the political environment is favorable. [Vol. 13:405 The 1986 elections consummated a major change in policy about the death penalty. The removal of justices by election was an extraordinary event that may have altered the actual or perceived risk of removal. Indeed, the lengths of the post-election careers are unusually short. A similar shortness appeared approximately from about 1910 to 1930. The large political change at those two times opens the possibility of identifying periods of political change by shortened judicial careers.
